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There follows sc es^Lasatton of Itexwda v. Ifoliee, 121 F. 

Supp* € { 195 L} in which the lose of mifoaaiity section of 
the Daaigmtion and Nationality Act of 1940 was Isold saacon- 
3titutiooal. It appears that Judgo Mdaoghlin of the District 
Court of Hawaii has been playing the part of St* George against 
this section of the Act with no support trm his collea^aes on 
the bench. 

X. Statutes . 

8 U.S.C., section 1401(a) describee the various actions 
by which a person who is a national of the Ubited States, 
whether by birth or mtumlimticsa, shall lose his nationality. 
They can be summrioed as follow®: 

1. CTotainins naturalization in a foreign state upon 
Uis own application. 

2. Tbklng an oath of allegiance to a foreign state. 

3 . Serving in the anaed forces of a foreign state 
unless authorized in writing by the Secretary of Stats and 
Secretary of Defense . (Previously section 801(c). ) 

4. (a) Serving in any office, post, or eisployaent under 
tdie government of a foreign state, if he has the nationality 
of such foreign state, (ibis would involve dual nationality. ) 

(b) It^lcyawrt under t he Goveraasnt of a foreign 
state in which an 'jath of allegiance is required. 

5* Voting in a political election in a foreign state. 
(Previously section 0oi(c) . ) 

6 . fluking a fomU renunciation of nationality before 
a diplonatie officer of the United States. 
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7« Makin g * formal renunciation of nationality in the 
Waited Start ee during wartime if the Attorney Oonemi shall 
approve such renunciation. 

8 . Deserting ailitaxy forces la tine of mr if he is 
convicted thereof by a court mrtial and dishonorably dls- 
charged. 


9. Committing an act of treason, etc., against the 
United States if he is convicted thereof. 

10. Hmnaining outside the United States in wartime for 
the purpose of avoiding military service. 

£$r and large these sections are the aara* an those in the 
nationality Act of ISfc© and amemtesats thereto, 54 States 
1170, 58 Stat. k, 677, TV?; 8 O.S.C. 001. 


II. Gases . 


* 


iSSae. Mchaq^lini Chief Judge Of the 0.S, District Court. 


Jv&GP M ciaughl la in three eases ten feaaad sections 001 (c) 
and (•) of Title 8 imasnetituticml. these sections are no* 

8 0.5. C. 1481(a)(3) and ( 5 ) summarised as nuntoers 3 and 5 above. 

8 e has held that Coogrsaa does not have power under the Constitution 
to provide for ways by which & native beam citizen can lose his 
citizenship other than by a formal naturalization in a foreign 
state. In this regard he is fighting a brave but losing battle, 
for no other district nor appellate courts agree with him. In 
fact his fellow district court judge in Hawaii, .Justice Wiig, 

snss ssssru 

oases with almost identical facts. 


Judge Mel&ughlin first struck cart, on this brave new course in 
gSfr HE * T r, d cheson, 99 ?• Surp- §8? ( 1951 ). The plaintiff, a native 
born American lived in Japan during the war. Ha served in the 
Japanese A ray and voted in the Japanese elections in 1946 and 194.7. 
The findings of fact indicate that neither action w voluntary 
a«sd thus would not operate to dlveet the plaintiff of his citizen- 
ship. This has been the holding of isiaeraus cases in the field. 
Jbdge McLaughlin, however, chose to avoid this basis of dec iding 
the case, and 1 a aediat «ly proceeded to the ccoetitutioral aspects. 

3 © held both sections 801(c) and («) unconstitutional . 

In a companion case j to a te v. Mgm gft, 99 F. Svg>p. 591, decided 
ou the same day. Judge McLaughlin the plaintiff who had 

had similar a ray service in Japan did not lose his citizenship 
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because section 301(c) was uacoxuitltuticnal. As te the 
previous case be did not eeneltea abetter the plaintiff s 
service use volurrfcary or involuntary , but recited the fects 
leading to his service and then found the section unconstitu- 
tional. 


As these decisions were opposed to a long line of decisions 
fr ftvirth go t question the constitut tonality o£ this section, an 
anneal was taken directly to the Suprawe Court. Hi a per curia® 
vk^tsicn, 3 I 2 U.S. 399 (1992) tee .ludgaesnt was vacated ate the 
case raaatete to the Sis tr let Court for ‘specific finding as 
to the circaastances attending appellees service in the Jipanese 
Aiw and voting in the Japanese elections and reasonable inferences 
to be drawn ttereffraa. The insplioaticn off the opinion is that 
the court would eventually decide the case on whether or not the 
acts wore voluntary • Justice Douglas thought that tee f indings 
ware adeq uate to shew that the acts were involuntary. Justice 
alack thought the .ttegaent should be affirmed. 

These further findings of fact are put forte in 111 F. Su®p. 

303 (1953). The district court expanded tee findings of ffcet 
and conclude d that tee service of the plaintiff in the Japanese 
Axsty vats not voluntary, but that his voting was voluntary . Judge 
fteLoughlin mintained his position that sections 801(c) and (e) 
were unec*te>itutional. In the eaepnalan Jteata case he also found, 
teat the plaintiff *0 awes?? service was luwoUsstary and that section 
801 (e) was unconstitutional » The geveraraent did not appeal either 
decision. 

In 1994 Judge McLaughlin had another opportunity to attack tee 
statute in Terada v. Dulles, 121 F. 3^. 6 (195*0. It is this case 
that to' your attention. Ibe plaintiff was conscripted into the 
J apanes e Aitsy and tee court again found teat his service was involun- 
tary. Because of this fiteiag off ffcct he did not this tine role on 
the constitutionality of section 80 l{e). Pcsrtun&tely, however, the 
plaintiff ted also voted in Japanese elect ions off 1S»6 ate igfe?. 

The court did find that this was voluntary ate again struck down 
section 801(e) as unconst it\rtJional. He vac able to distinguish a 
leading Suproae Court case, Wbm&ie v« tere. 239 U.s. 299 (1915)* 
which the 9th Circuit Court of Appeals subsequently cited in upholding 
the constitutionality of section 801(e). 

It should be noted in Judge McLaughlin’s flavor that he has 
considered the problaao of dual nationality in these cases wore 
completely than other courts, ate his decisions might be upheld 
on tele ground. 

B. Otter Courts. 

Otter courts when faced with tee application of these sections 
have held then constitutional* Until recently the 9 th Circuit 
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Court of Appeals has not bad & chance to rule on ibis 
specific Issue since Judge Hfclaughlin’s three decisions. 

The assy eases which ouae before them were decided on other 
grounds such as whether the acta were voluntary , whether 
the Japanese elections were election® in a foreign state, 
etc. 


In a recent decision, Perea v* Brownell, 235 F.2d 
(July 12, 1956) the 9tfa Circufi Smirk e£" Appeala faced the 
Issue squarely and decided in favor of the constitutionality 
of these sections* the plaintiff was a native horn American 
who had voted in a Mexican election and r ema ined out of the 
country in order to avoid the draft, fhs court cited MdCeaghe v . 
Bare os support lag the power of OxagrmQ to designate tmywuy 
which a citizen can lose his nationality. It thus ruled that 
the present sections 601 and l48l are within the power of 
and constitutional. ^pooifioally it ruled that sect ten 801(_ 
and section 601(e) were constitutional* Section 001(e) was the 
same section Judge Mclaughlin has tensed ursconetitutiotal three 
tines. 


An earlier caee Achgeoo v* Ifehlmith. 196 F.2d 366 ( 1952 ), 
cert, denied U.S. 033, decided by the tfaited State® Court of 
Appeals for the District of Columbia, also considered the question 
of the constitutionality of 001(e). In this case the citizen 
had voted in a Oexmn election of 1946. The court held that she 
lost her citizenship because her voting was voluntary. Urey assumed 
that the statute was constitutional and stated that although under 
some circumstances she could be deprived of her citizenship uncon- 
stitutionally, there was no indication that this was the case on 
the record before thaw. At this point the court noted the first 
two decisions of Judge Mclaug hlin but dismissed them by saying 
’’the Judgment in both cases were vacated by the Supreme Court. . . 
and the cases were r e ma nded for specific findings by the District 
Court”. Judge Stelaughlln’a second opinion reaffirming the un- 
e constitutionality of the statutes had net been published. 




of Ihese Cases for the Agency . 


In nearly all the cases which cone up under this section the 
crucial question is Whether the proeeribed acts mm done voluntarily. 
Tias holdings have been consistent in finding that if the acts were 
done imrolunfcarily and under duress them the section does not apply 
and the person doe® not lose his citizenship. 


Jhdge Prettyjaan's dissent is gsaiaafllto y, .. .QftUg>.> 226 F.2d 
2^3 ( 1955 ) is an excellent review of court h oldings in this field. 
Be is of the opinion that the courts have ©case so far in qualifying 
the effect of this section that the statute no longer has any 
meaning. Se states : 
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this decision of the coat la another long 
step In a progression of court decisions am# 
front the terras of the applicable statutes. 

I think that step ou^fct not to he taken. 

I aspect that these cases led to the ena^aent in tea 
new Act of 8 U.S.C. l4&L{b) in 1952 as follows*. 

"Any person who ccrasits or perfoaas any act 
specified in subsection (a) of this section 
p hw.'n he conclusively presumed to haws done so 
voluntarily and without having been subjected 
to duress of any kind, if such person at the 
tine of the act was a national of the state in 
which the act ma perf creed and had been physically 
present in such state for a period or periods 
totaling ten years or sore iaws&iately prior to 
such act.'* 


25X1 


The result of this section is that if a person ha© dual 
ration ali ty and was present in the other state for W years 
prior to the prohibited act, a claim that his act was involun- 
tary will be of ac avail. 

25X1 


D * SSSB&SB&Bt. 

Sven though Judge McLaughlin’ o gallant efforts to hold this 
section unconstitutional will apparently case to taught under the 
recent decision of his own 9th Circuit Court of Appeals, I think 
that the underlying rationale in all these oases is such that one 
of our agents in the field operating under our orders need not tmr 
that be will lose hi® citizenship ty doing one of the proscribed acts. 


. -is. . 
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